B. Model Draft of an Agreement Relating to Foreign
Fishing In the Exclusive Economic Zone/Fisherjes
Waters of a8 Coastal State and Co—operatjon in  the

Conservation and Management of the Fishery Resources
Therein

Explanatory Note

The Model of a Draft Umbrelia Agreement concerning the fishing
activities by foreign nationals in the fisheries waters and/or exclusive
€conomic zones of g Co

assist member governments in thejr negotiationg concerning fishery

attempt has been made to put together in this Draft certain suggestions
which could form an appropriate basis for such negotiations.

The background on the basis of which the preasent Draft has been
Prepared is that gt Present many deve!oping countries have not been

conservation measyres. It has been observed in the course of
discussions in the Committee that there are certain states which had
been fishing in the waters now falling withing the Exclusive Economic in
this regard. Furthermore, foreign fishing in the Exclusive Economic
Zones would be carried out in “an orderly manner jf the terms angd
conditions on which such fishing would be permitted could be regulated
through bilateraj agreements. Such agreements would Pave the way for
mutually beneficial Co-operation between the Coastal State andthose
states with we|l developed fishing industries.
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HAVE agreed as follows:-
ARTICLE 1*

The Coastal State will, pursuant to the provisions of this agreement,
allow fishing activities within its fisheries waters/exclusive economic
zone by fishing vessels and nationals of the other state party subject to
its laws and regulations and/or terms and conditions as may be
established on the basis of the under-standing/agreement reached
between the two parties in the matter of assistance to be rendered to
the Coastal State by the other State Party and its nationals in the
development of the Coastal States fishing industry and co-operation in
the conservation and rational utilization of the fishery resources.

ARTICLE 2

The competent authorities of the States parties shall consult among
themselves with a view to determining the number of vessels and their
specifications (tonnage and size) permitted to operate during each
year, the allocation of catch (by species if desirable), the fishing areas
and other regulatory measures.

ARTICLE 3

The designated agency of the other State Party shall transmit
applications to the Government of the Coastal State for a permit for
each fishing vessel that intends to engage in fishing in the fishery
waters of the Coastal State pursuant to this agreement. Such
applications shall conform to the requirements set out in the laws and
regulations of the Coastal State. *

* It is envisaged that there would be a memorandum which would be annexed
to this agreement or a separate agreement which wouid incorporale the terms
and conditions agreed upon between the parties in the matter of assistance to be
rendered to the Coastal Stale by the other State and/or its nationals. Such
arrangement might include provision of service of experts and periodic
consultations between the appropriale government departments of the two
parties in order to assist the Coastal State in building up of its fishing industry.
It might be possible to include within such arrangements construction and
setting up of storage and refrigeration plants, a canning industry or a processing
plant for the benefit of the Coastal State fishing industry by the other State or its
nationals including associations of process or bodies corporate who are

permitted to fish in the fisheries waters. The assistance could also be In the
matter of marketing facilities for the fishing industry of the Coastal State.
Arrangements in regard to transfer of techneclogy in processing, storage and

: Eg(rﬁlana\ory Note to Article 3 4 '
e particulars which are normally required to be given in applications for
permits by foreign fishing entities are the foliowing:-
a) the name and official number or other identification of each fishing
vessel for which a permit is sought, together with the name and

feasibility of the fis
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ARTICLE 4

- isfi bout the technical
stal State upon being satisfied about
B hing activities proposed to be carried on an(_i t‘he
ability of the vessel for the purpose shgll_is's,ue a y;:ermu specifying
;-L.lelttaerlms and conditions upon which the permitis issued.

2. The Coastal State shall communicate to the other state party
the re(aslons inthe event of an application being refused.)

ARTICLE 5

Subject to the availability of facilities the Coastal Statg shtall ZI;?::

fishing vessels which have been _granted permits 1o 5

tc:\ei nated ports in accordance with its laws, 'regula\tlons raes

azinginistrative instructions for the purpo:e of purc;k;azlir:gcginéoiunp;%ted
i i i h other purpo

utfits or effecting repairs or suc j :

cv)vritg the fishing activities of the vessel as may be determined by th

Government of the Coastal State.
ARTICLE 6

The nationals and fishing vessels of the other State party %errpltt;ic;
to fish by virtue of this agreement shall not be entitled to catch ©
any of the species specified in Schedule I.

s of the awner and operator thereof; _ .
b ?:ed rginage capacity, horse power, processing 'equnpmtmt, t%gﬁi r?g'
) fishing geaf and such other inforamtion t‘r;z;atmg to the
‘otics of the vessel as may be requested, ! '
ghzggctﬁg]t?osno of target, specie and fishing ground in which the
i to fish; 1
d) \tlr?gS:rlnng:? gt fish or tonnagehoi ca\_c;h tlsl); ép:gg!es contemplated for
ing the time such permitis e * J )
e) ?hagho\éizinet;:gggin which and the season or period during which,
ishi d be conducted; )
f) Ssﬂi?lt:ﬁpgr]r?\;?;}\ as may be required under the laws and regulations
| State; and _ il
9) cs),fut:r? %?ha:rtarelevanl information as may be requested, including
desired transhipping areas. 2 )
* Explanatory Note to paragraph 1 9[ Article .
The terms and conditions on wh!ch a permi
issued may inter alia include the following:-

f royalties, charges and fees; :
g; ggég}eg‘f%sh ¢ consumption in the Coastal r?la‘lgé and
transzar of information and data regarding fisheries;

<)

t in respect of foreign fishing is

9 { i ces.
ticn of fishery resour il
a W%?\?yu ?Spg)rrtﬁ:?JTgre {(\i,ﬁd of fish is contemplated under an agreem

i i ight be used:
then the follgwing formulation mig 3
*This Agreement shall apply to the Fishery
(to be followed in each case by the nal
covered by the Agreement).

(say) of shrimp or tu‘na
mes of the various speciés
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ARTICLE 7 *

In exercise of its sovereign rights the Government of the Coastal

State shall determine annually, subject to adjustment when necessary
to meet unforeseen circumstances:

(a) the total allowable catch for individual stocks or complexes
of stocks, taking into account the conservation require-

ments, the harvesting capacity of the Coastal State and the
need to develop its fishing industry;

(b) the maximum permissible catch allocated to nationals and
fishing vessels of the other State party.

ARTICLE 8

The Government of the other state party shall ensure that in the
conduct of the fisheries under this Agreement: )

(@) the authorizing permit for each vessel is prominently
displayed in the wheelhouse of such vessel;

(b) appropriate position-fixing and indentification equipment, is
installed and maintained in working order on each such
vessel;

(c) designated Coastal State observers are permitted to board
any such vessel, who shall be accorded the equivalent rank
of ship's ofticer while aboard such vessel. The Government
of the Coastal State shall be reimbursed by the owner or
operator of such vessel for the costs incurred in the
utilization of Observers;

(d) the Master and crew of each vessel shall co-operate fully in

such enforcement action as may be undertaken pursuant to
the laws and regulations of the Coastal State;

(e) agents are appointed and maintained within the Coastal
State possessing the authority to receive and respond to
any legal process issued in the coastal state arising out of
fishing activities under this Agreement;

() all necessary measures are taken to ensure the prompt and

Some participants were of the view that this provision was not
necessary as it was covered by Article 2.

-
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adequate compensation of Coastal State cit_ize_ns for any
loss of or damage to their fishing vessels, fishing gear or
catch that is caused by any fishing vessel of the other State|
party as determined under the applicable laws of the Coasta
State;

(@) all data referred to in Schedule Il which constitutes zn
integral part of this Agreement shall be reponefj to t e_
designated representative of the Coa§tai State in accor
dance with the time frame referred to therein;

(h) each vessel upon entry into exclusive elconorr!lc
zoneffisheries waters of shall communicate its
location to the designated officer of the Coastal_ State each
day by a method to be agreed upon by cons.ultatlonlbetween
the two parties, until such vessel leaves the said zone;

(ij the owners or operatd'rs‘ of vessel shall make avallat?|e‘ to
the Government of the Coastal State the ggneral dtlascr_lptlan
of the equipment and methods to be'used |n_flsher|es in the
area as well as other relevant _|nformat|qn about r: ef
technology to be used for the detection, pursuit and catch o
fish in the area; and

() fishing vessels shall stow their fishing gear in such posmonl
as to conform to the laws and regulations pf the Coasta
State in the waters where they are not authorized to conduct
fishing activities.

ARTICLE 9

Each vessel permitted to fish by virtue of this Agreement s|ha||d<f(:;1]reriyr
an agreed number of trainees to be trained on board the vesse an'(orS i
salaries and other emoluments be paid by the owners or opera
the vessel.

ARTICLE 10

The fishing vessels operating in the area |pursuarzjt tggﬁ;?;:sli?ﬁi
i ith the laws and r
under this agreement shall comply with aws . C
CoastaI-Stat% as specified in Annex il reletx)tmgdmiﬁr ::Sllinzae'(gf ttrlr‘z \sll:;:‘f
H . . r e !
fish which may be fished for or retained on board, ¥ :
' that may be used for any
the mesh size and types of nets and gears . i
ishi ivity i tter relating to or connecte
fishing activity in the area as well as any ma . : :
with ?he co:servation of the living resources In the area including

regulations for closed areas and closed seasons.
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ARTICLE 11

1. Where the fishing vessels or the owners or operators violate
the terms and conditions of any permit issued hereunder or
the provisions: 6f any laws or regulations of the Coastal
State, the Coastal State may impose appropriate penalty in
accordance with its |aws, regulations and procedures
including forefeiture of vessels, gear and catch; and order
suspension or cancellation of permit.

2. In case of seizure and arrest of a vessel or its crew by a
competent uuthority of the Coastal State, notification shall
be given promptly through diplomatic channels informing the
Government of the other State party of the action taken and
of any penalties subsequently imposed.

D Arrested vessels and their crews shall be promptly released,
subject to such reasonable bond or security as may be
determined by the competent authority of the Coastal State.

ARTICLE 12

The Government of the other State party shall co-opertate with the
Government of the Coastal State in order to ensure, by appropriate
measures, that its nationals and fishing vessels refrain from fishing
activities in the fisheries waters/exclusive economic zone of ‘the
Coastal State except in conformity with the laws and regulations of the
Coastal State and in particular that its nationais and fishing vessels
authorized to carry on fishing activities in pursuance of this agreement
comply with the provisions of the permits issued by the Coastal State.

ARTICLE 13

The Government of the Coastal State and the Government of the
other State party undertake to co-operate in the collection, compilatio'n
and exchange of scientific data and information required for the
purpose of management and conservation of the living resources off
the coasts of the Coastal State. The modalities for such co-operation
shall be settled by agreement between the parties.

ARTICLE 14
1. The Government of the Coastal State and the Government of the

other State party shall carry out periodical bilateral consuiltations
regarding the implementation of this Agreement and the
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development of further co-operation in the field of fisheries of
mutual concern.

This Agreement shall be approved by each Stgte in accordance
with its constitutional procedures. It shall enter into force through
an exchange of notes on a date to be mutually agreed upon
thereafter between the Government of the Coastgl Stale and thg
Government of the other party and shall remain in force until

uniess terminated sooner by either Government aft_er
giving notification of such termination _ months in
advance.

3. This Agreement shall be subject to review by the two Governments

two years after its entry into force and thereafter every two years
unless the parties otherwise agree.

4 This Agreement will be subject to the conclusion of a multilateral

treaty resulting from the Third United Nations Conference on the
Law of the Sea.)*

In witness whereof, the undersigned, being duly authorized by their
respective Governments have sig ned this Agreement. : ]
Done at on the 19 ,in duphca_te in the
English and languages, both equally authentic.

For the Government of For the Government of

*  One of the participants considered the inclusion of this provision to be.
appropriate.
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C. DRAFT GUIDELINES FOR AN EQUITY JOINT VENTURE
ARRANGEMENT BETWEEN AN ENTITY IN THE COASTAL

STATE (GOVERNMENT UNDERTAKING, CORPORATION,

COMPANY OR INDIVIDUAL) AND A FCREIGN ENTER-
PRISE OR ENTITY

Explantory note

Equity joint ventures contemplate the incorporation of a company
which would undertake the main activities provided for in the
agreement. The company would be a national company of the Coastal
State and will be incorporated under its laws. The agreement would
basically follow the pattern of an agreement between the promoters of a
company but would have additional provisions concerning certain
assistance to be rendered by the foreign party in regard to technical
assistance, training programmes etc. i N

It would depend upon the administrative structure in the Coastal
State and its policies as to whether the development of fishing and
fishery industries should be in the public or private sector. The entity in
the coastal state which should be a party to the joint venture
agreement, whether state entity, government undertaking, corporation,
company or individual would depend upon the governmental policy. It is
unlikely that the Government as such would be a party to a joint venture

agreement, and in cases where the governemt itself is concerned

directly with fishing and fishery activities, such functions should be car-
ried out through agovernment corporation or a state agency. It is
contemplated that the foreign party with which joint venture arrange-
ments might be entered into would be one which has either some past
experience in fishing in the waters now encompassed within the
economic zone or a party which has in its possession the necessary
data and/or technical know-how and is ready and willing to assist in the
fishing activities and/or in the establishment of industries connected
with fishing, e.g. storage, refrigeration and processing plants, as also in
the marketing of fish and fish products even when a state agency or a
government undertaking is a party tQ a joint venture agreement, it would
be desirable to keep in perspective the distinction between the
regulatory and policy making functidns of the government on the one
hand and the contractual functions of a government agency on the
other.

It may be stated that the essential feature of an equity joint venture
from the point of view of the host country is the employment of foreign
capital and technology in its project whilst the interest of the foreign
party is basically to obtain an adequate return on its capital investment
and payment for employment of its technology.
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Guidelines for a Equity Joint Venture

: Coastal State
o Dr° t between an Entity In _the
.A”an%ﬁrr?-u‘:rr]\t Undertaking, Corporation, Company oOf
(G‘ﬁziedual) and a Foreign Enterprise ofr Entity
In

DRAFT MODEL TEXT

This Agreement entered intoon ______———————————

-

(Coastal State enterprise)

o first party' and ———
heremafterreferredto as the party o

_7?;reign entity) ) 1
referred to as the 'second party’, Witnesseth as follows:

RECITALS

einafter
Whereas the Government of e — (Zi(r;ourage
referred to as the '‘Government') has declared its intention 10

the development of its national fishery lndust_ry wn:\ T,Z gSéﬁm?é
timum utilization of the fishery resources of its exc ufs el

Zgne in progressive stages (and in building up of plants tor perzﬂon

of storage, preservation and procesfsfing. of fish) trtonJgh co-op

with and assistance of nationals or entities in other states;

Whereas the Government has through i}s h!awséctr:l%g:ng;i t?;
ini i ifi here fishing
administrative orders specified areas W e
i i fishermen and has also
ertaken by its nationals and foreign T me nas
;Jt?: terms an‘é conditions subject to which fishing activities would be

permitted;

Whereas the Government has offered vav'\o‘us incentivest}nr:tsir:a\:/hsé
regulations and policy declarations for.forelgn co!labc;ra:: e
fisheries sector in the shape of tax relief, exemption 1ro

duties, repatriation of profits and other relevant matters;

in
mple survey conducted by s —
Rt of the exclusive economic zones Of

Ry ey has identified the existence of stocks suitable

ing if a
for commercial exploitation which ‘has been 1o\\owecti. by undentaking
feasibility study and environmental impact assessment,

Whereas the second party has expressed its desire to collaborate In

ishi llied industries in
i t of a fishing and cher a
b in association with the first party and has agreed to

iti ut herein;
p‘ro_v“ide technical assistance on terms and conditions set ©
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And Whereas the Government has given its approval and consent o
the execution of this agreement (and has also given its assurance in

regard to the grant of facilities and assistance in the fulfilment of the
objectives of this agreement;)

PART |

1. The parties shall take steps to promote and bring into being a body
corporate to be known as which shall be
incorporated under the laws of

2. The objectives of the company to be established shall include:-

a) Organization and undertaking of fishing activities within the
waters of the exclusive economic zone of i

in
areas as specified by the Government;

b) To acquire technology, vessels, equipment and gear for the
purpose of fishing activities, employment of technicians,
experts and other personnel ;

c) To undertake research activities in regard to fisheries related
to the commercial operations of the company and to arrange
training programmes;

d) To erect, construct, maintain or arrange for shore facilities as
may be necessary for the commercial operations of the
company;

e)

To undertake directly or through its subsidiaries the erection,
construction and establishment of storage, refrigeration and

processing plants for fish and manufacture of fishery
products;

f) To undertake or arrange for marketing of fish and fish products
for local consumption and export.

The authorized capital of the company shall be
its initial subscribed capital shall be
divided between

and
to be

_ . ordinary shares and
prefererice shares.

The first party hereby agrees to subscribe
ordinary shares in the company and the second party shall
subscribe ordinary shares. (The remaining shares

69
shall be offered for public subscription.)

i on the Board of
3 nties shall nominate two persons i
7 E?(;t::tg:sth‘l?hgaManaging Director shall be appomtedtby agreeme
Efl;)arties'and be subject to approval of the Government.

. . . t .

e

e

AR .
draft memorandum and articles of asso_c1at|on of t:heffc;m\ziztasyt =
;rohr;ed are annexed to this Agre_ement wh]ch s?all e ledays ok
t;)?{eegistrar of Companies at (place) within a period 0
the execution of this Agreement.

Notes to Clauses 1t07

jo i jon of a
i h ential element in an equity pmt venture Is the forn;;::griwon ot
e d the agreement accordingly provides for pr G
2l The incorporation of the company would take p‘aﬁntry
acomdf:wrlyé with the provisions of the local laws of the co
3?;; it is to be incorporated, namely, the coastal state.

" . - f A l . l

i en the
specify the basic elements In the agreement betwe

pro moters.

thorized
(iiiy 1t would be desirable for the promotersdtc;t sagi;iieatlztf;:;:bae“d capital
it e proposed company an s would
capialTsloOfit;hdisptribﬁion. it is envxsé}ged that the PTC;”;??': S
2lsjbscribe to the entire share capglal ?f tzgntceogpﬁate a position
' wever, it is possiole 10 ublic
Propor\:gjn ;“: proportion of the shares would bef,- oﬁenreii ;c\)l; % e
thsreri tion. It may be mentioned that the laws Of mt?or\: e Sl
s;l tez %Iace; a limit in regard 1o equity partlc_lpz by the secon n
- ationals. and the number of shares to be acq”“?o such laws and
gzny (the foreign entity) would have to conform

regulations.

T

L RT e == e dzgmpany being on an
SETSTLT hareholding in the propose the number of
* This provision Is based orvlv;\:g: o "shareholding is "°‘tﬁ§?§ib 4

equal footing. In cases ach party may be based on

f share capital

i ? ires the approval
Direc_tgr? tg ti?\ 28?1? 2&6&\5}2 appointment of the Directors require p
contributed.

of the Government.




(v) The distribution of profits by wa

;ompa}r:y Jaw and the provi
eve i i

agreer;:r:?sselttfwou!d be desirable to incorporate a provision in the

= i ing forth the general policy to be adopted by the

gard to declaration of dividends and distribution of

profits. The princip| i ;
set out. Pi€s concerning the debt equity ratio shall also be

(vi)

(vii) The Operational activities b
objectives would naturally be

. Tegulations but it is econsi
‘provision in respect of th

8. t"l'hh% second part.y undertakes to render all
€ Ccompany in the acquisition of v

Where any vessel or equi

. quipment are take
any party to this agreement or f e
any pary, such hire or purcha
world market prices and on best prevailin

vesselor equipment purchased b
evaluation by an independent value);.the el §ubject -

guarantees for the

Purpose on terms and conditions to be agreed upon by the parties

10, i
The second party shall make available to the company all relevant

A
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data in its possession or which may come into its possession
during the currency of this agreement concerning the stock in the
areas where fishing activities are contemplated. It shall also' make
its best endeavour to obtain such data from the fishery agencies in
the state of its nationality and where possible from other relevant
sources.

11. The second party shall make available to the company the ¢echnical

12.

13.

14.

and managerial personnel required for operation of the company's
fishing fleet and other activities contemplated under this
agreement in the categories and on the terms and conditions to be
agreed upon between the parties taking into account the
programme for progressive introduction of local personnel at all
levels.

The second party shall arrange at its cost, suitable training
programmes for the technical personnel of the company

Number
not exceeding number per year in the second party's establishment
or in such other establishment as may be mutually agreed upon
with the company. It shall also assist the company in the
establishment of an appropriate training programme for the
company's personnel.

The second party undertakes to render assistance to the company
or its subsidiaries in the establishment of storage and refrigeration
plants as also in regard to plants for processing of fish apd
manufacture of fishery products. Where any contract for the
establishment of such plants*is entered into by the company with
any party to this agreeemant or with any company or firm affiliated
to a party to this agreement, such contract shall be entered into on
the best prevailing terms and conditions in the world market and at
competitive market prices. Any second-hand equipment purchased
under any such contract shall be subject to evaluation by an
independent valuer.

The marketing of fish and fish products intended for export shall be
undertaken by the second parly in accordance with the marketing
agreement as annexed to this agreement. The second party shall
assist the company in the development of its own marketing

expertise.

Notes to Clauses 8 to 14

(i)

Whilst Part | of the Draft Agreement deals with promotion of a
national company, Part |l includes centain related matters where
the foreign party’s collaboration is deemed essential for fulfilment

et £ O




